§331.8

the Corps goal is to have the Corps reg-
ulatory program operate as consist-
ently as possible, particularly with re-
spect to interpretations of law, regula-
tion, an Executive Order, and offi-
cially-promulgated policy. Therefore, a
copy of each appeal decision will be
forwarded to Corps Headquarters; those
decisions will be periodically reviewed
at the headquarters level for consist-
ency with law, Executive Orders and
policy. Additional official guidance
will be issued as necessary to maintain
or improve the consistency of the
Corps’ appellate and permit decisions.

§331.8 Timeframes for final appeal de-
cisions.

The Corps will make a final decision
on the merits of the appeal at the ear-
liest practicable time, in accordance
with the time limits set forth below.
The administrative appeal process is
initiated by the receipt of an RFA by
the division engineer. The Corps will
review the RFA to determine whether
the action is appealable. If the division
engineer determines that the action is
not appealable, the division engineer
will notify the appellant accordingly
within 30 days of the receipt of the
RFA. If the division engineer deter-
mines that the action is appealable and
the RFA is complete, the RO will re-
quest the administrative record from
the district engineer. The division en-
gineer will make a final decision on the
merits of the appeal within 90 days of
the receipt of the complete RFA.

§331.9 Final appeal decision.

(a) In accordance with the authori-
ties contained in §331.3(b), the division
engineer will make a decision on the
merits of the appeal. While reviewing
an appeal and reaching a decision on
the merits of an appeal, the division
engineer can consult with or seek in-
formation from any person, including
the district engineer.

(b) The division engineer will dis-
approve the entirety of or any part of
the district engineer’s decision only if
he determines that the decision on
some relevant matter was arbitrary,
capricious, an abuse of discretion, not
supported by substantial evidence in
the administrative record, or plainly
contrary to a requirement of law, regu-
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lation, an Executive Order, or offi-
cially-promulgated Corps policy guid-
ance. The division engineer will not at-
tempt to substitute his judgment for
that of the district engineer regarding
a matter of fact, so long as the district
engineer’s determination was sup-
ported by substantial evidence in the
administrative record, or regarding
any other matter if the district engi-
neer’s determination was reasonable
and within the zone of discretion dele-
gated to the district engineer by Corps
regulations. The division engineer may
instruct the district engineer on how
to correct any procedural error that
was prejudicial to the appellant (i.e.,
that was not a ‘““harmless’ procedural
error), or to reconsider the decision
where any essential part of the district
engineer’s decision was not supported
by accurate or sufficient information,
or analysis, in the administrative
record. The division engineer will docu-
ment his decision on the merits of the
appeal in writing, and provide a copy of
this decision to the applicant (using
certified mail) and the district engi-
neer.

(c) The final decision of the division
engineer on the merits of the appeal
will conclude the administrative ap-
peal process, and this decision will be
filed in the administrative record for
the project.

§331.10 Final Corps decision.

The final Corps decision on a permit
application is the initial decision to
issue or deny a permit, unless the per-
mittee submits an RFA, and the divi-
sion engineer accepts the RFA, pursu-
ant to this Part. The final Corps deci-
sion on an appealed action is as fol-
lows:

(a) If the division engineer deter-
mines that the appeal is without merit,
the final Corps decision is the district
engineer’s letter advising the applicant
that the division engineer has decided
that the appeal is without merit, and
confirming the district engineer’s ini-
tial permit decision; or

(b) If the division engineer deter-
mines that the appeal has merit, the
final Corps decision is the district engi-
neer’s decision made pursuant to the
division engineer’s remand of the ap-
pealed action. The division engineer
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